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) STATE OF ILLINOIS

MIDWEST GENERATION EME, LLC ) POllution Control Board
Petitioner, ) PCB 04-2 16

) (TradeSecretAppeal)

V. )
)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

NOTICEOF FILING

To: BradleyP. Halloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,IL 60601

Lisa Madigan
MatthewDunn
AnnAlexander
PaulaBeckerWheeler
Office oftheAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

PLEASETAKE NOTICE that I havetoday filedwith theOffice ofthe Clerkof thePollution
ControlBoardMidwest GenerationEME, LLC’s Motion for Leaveto File theAttachedReplyto
Illinois EnvironmentalProtectionAgency’sResponseto Midwest Generation’sMotion to Stay, a
copyofwhich is herewithserveduponyou.

~ 4~
/Mary A. Mullin

Dated: October21, 2005

SchiffHardinLLP
6600SearsTower
Chicago,IL 60606
(312)258-5687

CH2\ 1312139.1



RECEIVED

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

OCT 212005
Midwest GenerationEME, LLC )

Petitioner, ) PCB 04-216 PoflUtionCofltrcMBoard
) TradeSecretAppeal

V. )
)
)

Illinois EnvironmentalProtectionAgency, )
Respondent )

MOTION FORLEAVE TO FILE THE ATTACHED REPLY TO ILLINOIS
ENVIRONMENTAL PROTECTIONAGENCY’S RESPONSETO MIDWEST

GENERATION’SMOTION TOSTAY

Pursuantto 35 Ill. Adm. Code 101.500(e),Midwest GenerationEME, LLC (“Midwest

Generation”)respectfullysubmitsthisMotion for Leaveto File theattachedReply to theIllinois

EnvironmentalProtectionAgency’s (“IEPA’s”) Responseto Midwest Generation’sMotion to

Stay. In supportof this motion, Midwest Generationstatesasfollows:

Midwest Generationwill bemateriallyprejudicedunlessit is allowedto file theattached

Reply. First, in its Responseto Midwest Generation’sMotion to Stay, IEPA arguesthat

Midwest Generation’sMotion shouldbedeniedbecauseit wasnot accompaniedby aWaiverof

DecisionDeadline. In the attachedReply,Midwest Generationrespondsthat thereis currently

sucha waiver on file with the Board; in addition Midwest Generationconcurrentlyfiles an

additionalwaiver. Furthermore,in its Response,IEPA incorrectlycharacterizesthenatureofthe

FOIA proceedingsbefore USEPA; Midwest Generationwill be prejudicedunless it has an

opportunityto properlycharacterizetheproceedingsbeforeUSEPA.

WHEREFORE,Midwest Generationrespectfullyrequeststhat theBoard grantMidwest

Generation’sMotion for Leaveto File theattachedReply.



WHEREFORE,Midwest Generationrespectfullyrequeststhat the BoardgrantMidwest

Generation’sMotion for Leaveto File theAttachedReply.

Dated: October21,2005

Respectfullysubmitted,

MIDWESTGENERATION EME, LLC

By:_______
Sheldo7(A.Zabel
MaryAnn Mullin
AndrewN. Sawula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5687

Attorneysfor
Midwest GenerationEME, LLC

CH2\ 1310950.1



BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

Midwest GenerationEME, LLC )
Petitioner, ) PCB 04-216

) TradeSecretAppeal
V. )

)
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

REPLY TO ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S RESPONSETO

MIDWEST GENERATION’SMOTION TO STAY

Petitioner,Midwest GenerationEME, LLC (“Midwest Generation”)respectfullysubmits

this Replyto theIllinois EnvironmentalProtectionAgency’sResponseto Midwest Generation’s

Motion to StayPCB04-216. In supportofthisReply,Midwest Generationstatesasfollows:

1. In its Responseto Midwest Generation’sMotion to Stay,Respondentassertedthat

therewas no proceedingunderwaybeforethe United StatesEnvironmentalProtectionAgency

(“USEPA”) concerningthe confidentiality of the documentsat issue in this matter. This

assertionis wrong. The USEPA’s legal office is in themidst of makinga final confidentiality

determinationin accordancewith the administrativeprocessset forth in 40 CER Part 2. In

accordancewith that process,USEPA madea preliminary determination,pursuantto 40 CFR

2.204(d)(1),that the documentsmaybe entitled to confidential treatment. SeeAttachment1.

Then,assetforth in 40 CFR2.204(h)(1)(ii),USEPAgavetheaffectedbusinessesan opportunity

to submit comments to support their confidentiality claims. The commentsof Midwest

Generationand CommonwealthEdisonhavenow beensubmittedto USEPA andthe USEPA

legal office is now in the processof making a final confidentialitydeterminationunder the

standardsset forth in 40 CFR 2.205. A final confidentiality determinationconstitutesfinal

agencyaction. 40 CFR 2.205(0(2). Respondent’sstatementthat “USEPA is merely in the



processof evaluatinga FOIA requestprior to making an initial determination” is simply

inaccurate.

2. RespondenthasarguedthattheMotion to StayshouldbedeniedbecauseMidwest

Generationhasnot filed awaiverofdecisiondeadline.Midwest Generationwaivedthe statutory

decisiondeadlinefor Board action in this matter, by appropriatefiling on June9, 2005. The

statutory decision deadlineis March 29, 2006. However, in responseto the Respondent’s

concern,Midwest Generationis concurrentlyfiling an additionalWaiverof Deadlinefor Board

Action to takeeffect if, andwhen,theBoardstaysPCB04-216.

WHEREFORE,Midwest GenerationrespectfullyrequeststhattheBoardgrantits Motion

to Stay04-216.

Dated: October21,2005

Respectfullysubmitted,

MIDWEST GENERATIONEME, LL

Mary’Ann Mullin
AndrewN. Sawula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5687

Attorneysfor
Midwest GenerationEME, LLC

C}12\ 1312976.1
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. .
.~ a% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY~1,2 ~ REGION5

_____ 71 WEST JACKSON BOULEVARD
• CHICAGO, IL 80804-3590 p received

REPLY TO THE ATTENTION OF:

C-14J

JUN

CertifiedMail
ReturnReceiptRequested

JudyFreitag,Managerof Environmental Services
CommonwealthEdison
EnvironmentalServiceDepartment,~ FL
3 Lincoln Center
OakBrook Terrace,illinois 60181

Re: CommonwealthEdison,Responseto U.S.EPA’s Section114oftheCleanAir Act
InformationRequestdatedJuly 22,2003

DearMs. Freitag:

TheUnitedStatesEnvironmentalProtectionAgency(“U.S. EPA”) hasreceivedarequestunder
theFreedomofInformationAct (“FOIA”) forcertainrecordspertainingto Commonwealth
Edison’sresponseto U.S. EPA’sJuly 22, 2003,Section114oftheCleanAir Act Information
Request. Conimonwealth Edisonassertedabusinessconfidentialityclaim coveringpartof this

• information. In acóordancewith U.S. EPA’sFOIA regulations(40C.F.R. Part2),the requesthas
beeninitially deniedto afford you an opportunityto substantiateyourclaimbeforea final
determinationis made.

This letteris to noti1~’you that theU.S. EPA,Region5 will be making afinal confidentiality
determinationconcerningthis information. If you feel thatsomeor all of theaboveinformation
is entitledto confidentialtreatment,pleasespecitS’whichportionsofthe informationyou
considerconfidential, Pleasebe specificby page,paragraph,andsentencewhenidentifyingthe
informationsubjectto yourclaim. Any informationnotspecificallyidentifiedassubjectto a
confidentialityclaim will bedisclosedto the rtquestorwithout furthernoticeto you. Foreach
item orclassofinfonnationthat you identi& asbeingsubjectto yourclaim,pleaseanswerthe
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. .
following questions:

1. Forwhat periodof timedo you requestthat theinformationbe maintainedasconfidential? If
theoccurrenceof a specificeventwill eliminatetheneedforconfidentiality,pleasespecifythat
event.

2, Informationsubmittedto U.S. EPAbecomesstaleovertime. Why should the information
you claim as confidential be protectedfor thetimeperiodspecifiedin your answerto question
#1?

3. Whatmeasureshaveyou takento protectthe informationclaimedasconfidential?Haveyou
disclosedtheinformationto anyoneotherthanagovernmentalbodyor someonewho is boundby
an agreementnot to disclosethe informationfurther? If so,why shouldthe informationstill be
consideredconfidential?

4. Has anygovernmentalbodymadeadeterminationasto theconfidentialityofthe information?
If so,pleaseattachacopyofthedetermination.

5. Istheinformationcontainedin any publicly available materialsuchaspromotional
publications,annualreports,articles,etc.? Is thereanymeansby which a memberofthe public
couldobtain accessto the information?

6. Foreachcategoryof informationclaimedasconfidential,discusswith specificitywhy release
of theinformationis likely tocausesubstantialharmto yourcompetitiveposition. Explain the
natureofthoseharmfuleffects,why theyshouldbe viewedassubstantial,andthecausal
relationshipbetweendisclosureandsuchharmfuleffects. How couldyourcompetitorsmakeuse
of this informationto yourdetriment?

7. Do you assertthat theinformationis “voluntarily submitted”asdefinedat
40 C.F.R.§ 2.201(i)? If so,explainwhy, andhow disclosurewould tendto lessenU.S.EPA’s
ability to obtain similarinformationin thefuture.

8. Any otherissueyou deemrelevant.

Pleasenotethat you beartheburd’tn of substantiatingyour confidentiality claim pursuant cc’
40 C.F.R.§ 2.208(e).Conclusoryallegationswill begiven little or no weightin the
determination,If you wish to claim anyof the informationin your responseasconfidential, you
mustmark theresponse“CONFIDENTIAL” orwith asimilardesignation,andmustbracketall
text soclaimed.Informationso designatedwill be disclosedby U.S. EPAonly to theextent
allowedby, andby meansof, theproceduressetforth in 40 C.F.R.Part2. If you fail to claimthe
informationasconfidentialuponsubmissionit maybe madeavailableto thepublic without
furthernoticeto you.
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Your con~mentsmustbepostmarkedor handdeliveredto this officeby the j
5~

bworkingdayafter
yourreceiptof this letter. You mayseekan extensionof time to submit yourcomments,but the
requestmust be madeto me beforetheendof the 15 dayperiod. Except in theextraordinary
circumstances,no extensionwill be madewithout thepermissionof therequester.Failureto
submityourcommentswithin that time will be regardedasawaiverof yourconfidentiality
claim, andU.S. EPA will befree to releasethe information.

Shouldyou haveanyquestionsin thismatter,pleasetall SabrinaArgentieri, AssociateRegional

Counsel,at(312)353-5485.

Sincerely,~
BertramC. Frey
Acting RegionalCounsel

CC: ByronTaylor
SidleyAustin BrownandWood,LI)
BankOnePlaza
10 S. Dearborn
Chicago,Illinois 60603
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bcc: Kathy Memmos(AL- 17J)

SabrinaArgentieri (C-14J)

Ann Alexander
Environmental Counsel
Environmental& AsbestosLitigation Division
188 W. Randolph St., Ste.2001
Chicago, IL 60601
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CERTIFICATE OF SERVICE

I, the undersigned,certify that I haveservedtheattachedMidwest GenerationEME, LLC’s
Motion for Leaveto File theAttachedReplyTo Illinois EnvironmentalProtectionAgency’s
ResponseTo Midwest Generation’sMotion To Stay,by U.S. Mail, uponthefollowing persons:

Lisa Madigan BradleyP. Halloran,HearingOfficer
MatthewDunn Illinois PollutionControlBoard
Ann Alexander 100 WestRandolph,Suite11-500
PaulaBeckerWheeler Chicago,IL 60601
Office oftheAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

Dated: Chicago,Illinois
October21,2005 -

Respectfullysubmitted,

MIDWESTGENERATION EME, LLC

By: 1(~’I,~LL
arylA. Mullin

SCHIFF HARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312) 258-5687
OneoftheAttorneysfor

Midwest GenerationEME, LLC

ct42~l311057.1


